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|I. DECISION OF THE SACL OF 29 JUNE 2022 IN
ADMINISTRATIVE CASE NO EA-2932-881/2022

CASE SUMMARY: The applicant lodged an appeal
against the decision of the Migration Department
refusing to grant her asylum. The applicant based
her asylum application on her fear of being the
victim of an “honour crime” in her country of
origin. After examining the asylum application,
the Migration Department rejected it on the
grounds, inter alia, that the applicant’s
explanation of the reasons for her departure from
her country of origin contained logical
contradictions, lacked specific details and

accuracy.

In this case, the SACL ruled on the following
aspects relevant to the asylum law:
e on the determining authority’'s duty to actively
cooperate with the asylum seeker;
e on the determining authority’'s duty to
properly assess the evidence collected.

In paragraph 39 of its decision of 29 April 2022,
the SACL stated:

»39. Having assessed the content of the contested
Decision and the assessment carried out by the
Migration Department, the Panel of judges found
that the Migration Department, in deciding on the
issue of granting asylum to the applicant, carried
out its assessment in a superficial manner,
inadequately fulfilling its duty to cooperate with
the asylum applicant. The respondent notes that
the applicant’s explanations are inaccurate and
logically unsound but neither the Migration
Department nor the court of first instance made
any effort to eliminate these uncertainties,
simply using this fact as an argument that the
applicant’s explanation is deficient. The decision
of the Migration Department highlights the
inaccuracies in the facts concerning the applicant’s
pregnancy, the date of the applicant’s marriage to

(data not to be disclosed) but makes no effort to
find out what caused the inconsistency of these
facts (e.g. inaccuracy of the translation),
formally concluding that the applicant’s story is
not accurate.”

The observations of the court point to an
entrenched problem where the purpose of the
asylum procedure tends to be distorted and,
instead of identifying the relevant circumstances
and assessing the risks, it essentially turns into a
search for “flaws” in the narrative and a test of
“credibility”. The SACL reminds of the positive
obligation of the authorities to cooperate with
the asylum seeker and to provide an opportunity
information  and/or

to  clarify  missing

inconsistencies or contradictions in the
statements of the asylum seeker. In the given
case, as the court observes, neither the
Migration Department nor the court of first
instance made any effort to remedy the alleged

deficiencies in the narrative.

In this respect, it should be noted that the
“imperfection” of the narrative often cannot be
resolved by additional clarification, regardless of
the interviewer's competence, effort and the
interviewing techniques used. When assessing a
person’s story, it is important to bear in mind
that in many cases, irrespective of the veracity of
the story, there will be missing details,
inaccuracies and contradictions. Even a perfect,
flawless and sincere narrative will not necessarily
be a correct representation of what actually
happened, i.e. it may not be “accurate” in terms
of the facts. The important thing is not so much
whether the account is flawed, but what
conclusions can reasonably be drawn from it. No
scientific research supports the assumption that




an “imperfect” narrative is necessarily a false
narrative. On the contrary, various flaws
(including contradictions), especially after a long
period of time after the event being described,
can be found in sincere narratives. It is a mistake
to assume that the interviewer intuitively knows a
clear threshold of narrative “deficiencies” beyond
which he or she can reasonably and confidently
conclude that the interviewee is lying, or that such
a threshold exists at all. It is even more erroneous
to judge the veracity of a story by comparing it
with an imaginary “perfect” narrative, or to
generalise one’'s own individualised personal
experience to an indefinite number of other
people, in other words to compare it with an ideal
or with oneself. The observation of the SACL on
the importance of clarifying what led to the
deficiencies in the narrative is valid but equally
important is critical thinking in assessing the
identified deficiencies and drawing conclusions
from them. Does the contradiction observed in
the narrative really mean that the person is lying?
What (other than “inner belief”) supports your
answer to this question? Is the explanation you
have chosen the only possible one? Is it more
plausible than others? What is the basis for your
answer to this question? These and similar
qguestions need to be answered when evaluating a
person’s narrative. In the given case, as the court
observes, this has not been done, instead
“formally stating that the applicant's narrative is
inaccurate”, as if this in itself meant that it was
fictional.

For the scientific rationale for detection of
“lies” in a narrative in general, see the ANNEX
to this overview: THE SCIENTIFIC RATIONALE
FOR DETECTION OF DECEIT (OVERVIEW)

In assessing the assessment carried out by the
Migration Department, the SACL, in its decision
of 29 June 2022, proceeds to the specific
evidence submitted by the applicant and in
paragraphs 41-43 states:

.41, In this case, it must be noted that the
applicant has submitted to the respondent the
decision of the court of (data not to be
disclosed), which, as the applicant claims,
dissolved the forced marriage. According to the
assessment of the Panel of Judges, this is an
extremely important piece of evidence which
would enable the circumstances of the applicant’s
divorce to be established (e.g. whether the divorce
was in fact granted in the presence of the applicant
only, etc.), but, as it appears from the case material,
the respondent has only inserted a photo of the
court's decision in the decision of the Migration
Department, but the court’s decision has not
been translated into Lithuanian, and the
content of the court’s decision is not
understandable and has not been analysed.
Thus, in the given case, the respondent did not take
all the necessary measures to properly clarify the
circumstances referred to by the applicant, by
stating that the applicant could have defended her
interests before the court in (data not to be
disclosed), and that even her uncle did not prevent
this. The Panel of Judges notes that the issue in the
present case is not the applicant’s legal capacity to
divorce but rather the consequences which she
might have suffered/had suffered as a result of
such an action. These considerations should have
been assessed in the context of the country of origin
information gathered on honour crimes, since, as
already mentioned, the country of origin
information substantiates that the refusal to marry
a man chosen by one’s family is one of the reasons
why honour crimes may be committed against
women (data not to be disclosed).

42. In the assessment of the Panel of Judges, the
respondent also failed to adequately assess the
applicant’s narrative of the violence she may have




suffered. The applicant submitted a photo showing
her lying down with a broken nose. The applicant
used this photo to substantiate the fact that her
uncle had broken her nose. In the contested
decision, the respondent stated only that it was
not clear when the photo was taken. The Panel of
Judges emphasises that the existence or non-
existence of a fact can only be established on the
basis of the totality of the evidence collected in a
case, and not on the basis of individual items of
evidence. When establishing legally significant
circumstances, the sufficiency of the evidence
collected, its consistency, possible
contradictions, logicality, the circumstances in
which the relevant data were indicated, and the
reliability of the sources of evidence must be
assessed (Ruling of the Supreme Administrative
Court of Lithuania of 13 September 2012 in
administrative case No A822-2564/2012, and Ruling
of 4 April 2018 in administrative case No A-3730-
261/2018). In the given case, the respondent did
not assess the submitted photo in the context of
all the circumstances and assessed the evidence
in isolation. The respondent did not investigate the
circumstances of the incident in detail, did not ask
additional questions, and simply stated in its
decision that, according to the statement of the
asylum-seeker, her uncle broke her nose in 2018,
which leaves it unclear whether the photo was in fact
taken three years ago.

43. Moreover, both the decision of the Migration
Department and the decision of the court of first
instance emphasised that the applicant claimed
during the interview on 1 October 2021 that she
would forward to the staff of the Migration
Department the threatening messages which were
sent by her uncle, but the applicant did not contact
the Migration Department and did not provide any
such evidence. It should be noted that neither the
respondent nor the court of first instance sought
to ascertain why the applicant did not send the
above-mentioned evidence, and the fact that the

applicant’s other evidence was not sent by the
applicant herself, but by her partner, raises doubts
as to the applicant’s technical capacity to exercise
her right to submit evidence. In the view of the Panel
of Judges, the respondent failed to fulfil its
obligation to examine the applicant’s application
in a thorough and individual manner and simply
used the uncertainties identified to refute the
applicant’s narrative.”

In this section, the court discusses some of the
evidence in the case and points out flaws in its
assessment. Despite the fact that it refers to the
specific evidence in a particular case, the
interpretations of the SACL also provide general
rules to be followed when dealing with evidence.
Firstly, the proper assessment of evidence is not
only a matter of drawing conclusions from it but
also a process which can be replicated, if
necessary, to check the validity of those
conclusions. In the present case, in assessing the
content of the evidence submitted by the
applicant (the court decision), it should first have
been translated (accordingly, the accuracy of the
translation adds to the aspects to be assessed). If
only the court decision itself is submitted to the
court, but no information is provided on the
process of its translation (i.e., for example, by
whom, when and how it was translated), the
validity of the conclusions drawn on the basis of
this evidence cannot be verified or confirmed by
the court. In fact, in such case, the conclusions
are not even drawn on the basis of the decision,
but on the basis of another independent piece of
evidence - its translation. The absence of that
evidence makes it impossible either to judge the
validity of the conclusions based on it or to
assess its reliability and probative value as that of
an independent piece of evidence.

In paragraph 42 of the decision, the SACL
proceeds to the next piece of evidence submitted




by the applicant, a photo of her “lying down with a
bandaged nose”, which supports the narrative of
the applicant that her uncle broke her nose in
2018. According to the court, the Migration
Department assessed this evidence in isolation
and stated in its decision only that it was not clear
when the photo was taken. The SACL reminds
that the relevant circumstances (material facts)
are established on the basis of the totality of the
evidence collected and not on the basis of
individual pieces of evidence. In the present case,
there are at least two such pieces of evidence: the
photo submitted by the applicant and the
explanations of the applicant herself. The photo
by itself does not confirm not only that it was
taken in 2018, but also that the person in the
photo is in fact the applicant (and not, for
example, a woman who simply looks like the
applicant), that her nose was broken (and not, for
example, scratched), that her nose was broken by
someone else (and not, for example, by the
applicant herself when she bumped into the door
frame), or that the other person was her uncle
(and not, for example, her former spouse). It is
highly unlikely that any photo on its own would be
able to confirm all of the above, and thus,
assessed in isolation, it would not confirm any
relevant facts, even if it contained metadata
proving that it was taken in 2018, as the applicant
has indicated. Nevertheless, this photo is
compatible with the other evidence (the
applicant’s narrative) and should be considered
together with it as complementary. When the
photo is assessed in isolation, it is in itself unclear
when it was taken, but when it is considered in
conjunction with the applicant's explanation, it is
no longer “unclear”, since the applicant testifies
that the photo was taken in 2018, whereas the
respondent does not prove otherwise, as can be
seen from the court’s decision, and thus does not
contradict the applicant’s testimony.

Finally, the court returns to the positive duty of
the institutions to make every effort to collect
and evaluate all information relevant to the
investigation. In the present case, the applicant
has indicated that she has evidence (threatening
messages) to support her narrative but she has
not herself contacted the Migration Department
and has not provided such evidence. In the view
of the SACL, this unjustifiably shifts the entire
burden of proof to the applicant, whereas it's the
State that is under an obligation to investigate all
the relevant circumstances in detail, which
includes collecting all the available evidence.
Consequently, if it was known that the applicant
possessed certain evidence relevant to the case,
the Migration Department should have actively
sought to obtain that evidence. Instead, the
respondent passively waited for the applicant to
provide it herself and, when she did not,
highlighted that fact as justification for its refusal
to grant her asylum. In this respect, it should be
further noted that electronic messages have a
much higher probative value as evidence as long
as they remain in their original (digital) form. The
forwarding of either an e-mail or a phone
message can lead to the loss of metadata
relevant to the investigation, which means the
loss of some of the information of value. On the
other hand, a screenshot of an electronic
message does not contain any investigation-
relevant metadata related to that message at all.
Thus, a proper examination of the digital
evidence contained in a smartphone requires the
phone itself or an exact copy of the data
contained therein. At the very least, this requires
the initiative of the determining authority itself
and access to the original evidence. It is almost
certain that the agreement referred to in the
decision of the LVAT that the applicant would
“send” additional evidence to the Migration
Department would imply that the form of that
evidence would be altered (by simply forwarding




the text of the message or a screenshot of the
message) and that the data relevant to the
investigation would be lost. The receipt of, for
example, a screenshot of the message could lead
the Migration Department to conclude, as in the
case of the photo mentioned above, that it is
“unclear” who wrote the message, when and to
whom. If these questions are relevant to the
investigation, the responsible authority should
look for answers in the metadata of the original
message, which means actively seeking access to
the phone (with the applicant’'s permission) and
not relying on the “forwarding” of the message in
a format of the applicant's own choosing. This
example illustrates, inter alia, that working with
electronic/digital  evidence  requires some
additional specific competences from the staff of
the determining authority collecting and
assessing this type of evidence.




II. DECISION OF 5 JULY 2022 OF THE SACL IN
ADMINISTRATIVE CASE NO EA-3023-821/2022

CASE SUMMARY: The applicant lodged an appeal
against the decision of the Migration Department
refusing to grant her asylum. The applicant based
her asylum application on domestic violence.
After examining the applicant’'s appeal, the court
of first instance rejected it on the ground, inter
alia, that the applicants narrative concerning the
reasons for her departure from the country of
origin was unspecific and incomplete, and that
some of the statements she made were logically
difficult to explain.

In this case, the SACL ruled on the following

aspects relevant to the asylum law:

e on the obligation to rely on up-to-date and
relevant country of origin information;

e on the rational assessment of alleged
“contradictions” in assessing the credibility of

a narrative.

In paragraphs 39-40 of its decision of 5 July 2022,
the SACL stated:

»39. In the present case, the applicant stated in her
asylum application and explained during the
interviews that she fled her country of origin because
her husband (whom she was married to at the age of
15, by force) and his other wives were abusive and
violent towards her, and if she were to be returned
to her country of origin, she would be killed by her
husband, who is a man of considerable influence.

40. In the Decision, the respondent reviewed the
country of origin information on the state authority,
as well as data showing, inter alia, that forced
marriages are common in the country of origin,
women and girls have few rights and opportunities
when entering into marriage or trying to divorce,
individuals are often engaged or married at an early
age, and that there is often a significant difference in
the age of young women and their spouses,

polygamy and female genital mutilation are
common, although prohibited by law, and women
and girls facing forced marriages are unlikely to
receive adequate protection in their country of
origin, as tradition requires that domestic conflicts
be resolved within the family and the judicial
system is generally unresponsive to such situations,
and investigations of forced marriages are poorly
conducted. The decision does not contain any
information on the incidence of domestic
violence, attitudes towards it in the country of
origin, the measures taken (if any) in the
country of origin to combat it and other
relevant circumstances, although the applicant
has identified this as the main reason for
applying for asylum. Thus, the Panel of Judges
finds that the applicant was justified in claiming
that the respondent failed to collect relevant
(essential) country of origin information, and
that the court of first instance was unjustified
in rejecting the applicant's arguments.”

In this case the SACL pointed out that the
respondent did not collect relevant country of
origin information related to the core subject
matter of the applicant's application, i.e.
domestic violence. Instead of examining this
particular aspect, the respondent erroneously
focused on the issue of forced marriages, i.e.
misidentified the core “material fact” of the case.
In the present case, the applicant has already
been forcibly married, that fact cannot be
changed and she seeks protection not from the
forced marriage but from the violence she has
suffered in her marriage. Accordingly, since the
task of the determining authority is to carry out a
prospective (forward-looking) risk assessment,
the focus must be first and foremost on what the
asylum-seeker is at risk of, and not on what she




has already experienced, which cannot be altered
by granting (or denying) her asylum. It is the task
of the determining authority to distinguish
between these aspects, to properly identify and
qualify the threat to be assessed. Despite the fact
that the asylum-seeker herself highlighted the
fact of a forced marriage in her narrative, the
Migration Department should have been aware
that she was not seeking protection from
marriage but from violence and should have
focused on that. In the given case, as the SACL
observes, the respondent collected information
on the practice of forced marriages in the
applicant’s country of origin but did not provide
any information on the main ground of her
application, i.e. the domestic violence. This failure
to identify the essential ground of the application
resulted in the Migration Department’s failure to
fulfil its obligation to rely on accurate and up-to-
date information on the most relevant
circumstances of the case. Accordingly, in the
absence of accurate and up-to-date country of
origin information, any conclusions drawn
regarding the relevant threats cannot be
considered valid.

However, the most significant conclusions of the
SACL are presented on another issue, in
paragraphs 41-42 of the decision:

.41. The Panel of Judges also notes that the court of
first instance found that the abstractness and
change in the applicant’s narrative and the
contradictory nature of the information provided did
not constitute grounds for considering that the
applicant fell within the category of under-age girls
who are forcibly married (as mentioned above, the
applicant’s asylum application was based primarily
on the fact that she had suffered domestic violence,
not on the fact that she had been forced into
marrioge). The court also accepted the
respondent’s position that some of the
circumstances relied on by the applicant were
difficult to explain logically. In this respect, the

court stated that it was unlikely that the deceased
father’s brothers, seeing that the applicant might
have been physically injured and/or mentally
affected, would have refused to help her and to
provide her with assistance, but it is not clear on
what basis the court of first instance has come
to that conclusion. The internal conviction of the
court of first instance was that if the applicant had
been subjected to reckless violence and/or threats,
she would have tried to flee as soon as she had
managed to leave her home secretly and would not
have tried to return each time, but this conviction
is again not based on any objective
circumstances and is based on a failure to take
into account the applicant's explanation that she
had been forcibly married off at the age of 15
years, after the death of her parents (a
circumstance which has not been definitively
clarified), that she was not financially independent,
that she was subjected to violence, that she became
pregnant with twins after being raped by her
spouse, that the violence and abuse intensified over
time, and that the culture and traditions of the
country of origin were not taken into account (it
should be reminded that the Decision lacks the
information on the domestic violence aspect, which
is considered to be crucial in this case). Similarly,
the statement of the court of first instance, echoing
the respondent’s position in the Decision, that it is
not clear why the applicant repeatedly contacted
the relative(s) who informed her spouse of her
complaints, which made her suffer even more,
should also be considered.

42. Furthermore, the Panel of Judges notes that,
when assessing the credibility of the applicant
in general, the inconsistencies in her
explanations of how she fled her country of
origin may be taken into account, but the
inconsistencies and  changes in  such
explanations do not, in themselves, undermine
the credibility of the applicant’s narrative of her
reasons for fleeing her country of origin. The
decision of the court of first instance mentions only




one contradiction in the applicant’s narrative of the
reasons for her escape from the country of origin,
namely whether or not the applicant’s parents had
died before her marriage. The contested Decision
also does not mention any other allegedly material
contradictions.”

In this respect, firstly, it should be noted that the
credibility assessment must be based on “rational
and objectively reasonable conclusions” and that
the expert should not speculate on how events
could or should have unfolded, or how the
applicant or a third party should have acted [1]. In
the given case, both the Migration Department
and the court of first instance are doing precisely
that - speculating on how people “should” behave
in one or another situation and, on that basis,
deciding on the consistency of the applicant's
story. It should be noted that several types of
“consistency” are distinguished as far as
credibility assessment is concerned: internal
consistency of the narrative (the extent to which
the details of the same narrative are consistent
with each other), inter-consistency of multiple
narratives (the extent to which the details of
multiple narratives of the same person are
consistent with each other), consistency of a
group of individuals’ narratives (the extent to
which the details of several individuals' narratives
of the same event are consistent with each other),
and the consistency of the narrative with the
evidence (the extent to which details of the
person’'s narrative are consistent with the other
evidence). It is clear that the consistency of the
asylum seeker's narrative with the expert's
speculations as to how the applicant or other
persons must have behaved does not fall into the
above categories, and thus such speculations do
not support the conclusions on consistency
(inconsistency) of narrative. Otherwise, a person'’s
narrative of his or her experiences would have to
compete not only with other evidence, but also
with a wide range of scenarios imagined by

others. To compete on an uneven level because
there are no clear requirements for the
plausibility and validity of these scenarios.

Behind these unnamed
generalisations relating to the imagined typical

speculations lie

behaviour of a “normal” or “rational” person, i.e.
in essence, purely subjective intuition, without
identifying the source of the generalisations
used and without explaining why they are
believed to be valid. Generalizations of this kind
can be wrong, sometimes right, mostly right or
always right. Judging by the wording chosen by
the court of first instance (“unlikely”), the court
believes that uncles do not usually refuse to help
a niece who has suffered. The court does not
specify what this belief is based on - personal
experience, common knowledge, empirical data.
It should be noted that “unlikely” means that it is
nevertheless possible that in certain (rare) cases
uncles would refuse to help the aggrieved niece.
Why the situation of the applicant does not fall
within such exceptional cases is not explained.
Instead, an equivalence is drawn between
“unlikely” and “impossible” and the narrative of
the applicant is qualified as false on that basis. In
this respect, it is regrettable to note that it is only
the reasoning of the respondent and the court of
first instance, and not the applicant's narrative,
that is lacking in formal “logic”. But this is what
happens when the institutions start speculating
about how past events could or should have
unfolded.

Similarly, the SACL also assesses another internal
belief of the court of first instance that if the
applicant had actually been subjected to
violence, she would have fled immediately and
would not have returned. The SACL observes
that such reasoning is not rationally based on
any evidence and refers to different factual
circumstances which could explain the behaviour
of the applicant. In this respect, it should be




specifically noted that the question of why victims
of domestic violence stay with or return to their
abusers for a long period of time is not a new one
and has been discussed for decades both in the
legal environment and by scholars [2]. It has
taken time and effort to convince decision-makers
that the heuristic rule of “if she was really beaten,
she would have left immediately” is wrong.
However, they have been convinced, and there is
no longer any dispute about this kind of “inner
belief”, at least in professional environments. It is
encouraging that the SACL is trying to instil this
message in the Lithuanian institutions.

The SACL draws attention to another alleged
highlighted by the
respondent, namely that it is “unclear” both to the

“logical”  contradiction
respondent and to the court of first instance why
the applicant repeatedly turned to her relatives
for help, even though this only made her suffer
more each time. In this respect, it should be
noted, first of all, that the question “why?” would
be “logical” to ask the only person who can
explain the motives and objectives of the
applicant - the applicant herself, especially since
the Migration Department had the opportunity to
do so during the interview and the court had the
opportunity to do so during the hearing.
Furthermore, it is advisable not to compare a
living person with an imaginary model of a
“rational person” when looking for
“contradictions” or when assessing the credibility
of the story in general. In the present case, a
contradiction is established when the actions
described by the applicant do not correspond to
what the respondent and the court of first
instance believe a rational person would do. This
applies both to the actions of the applicant
herself and to the actions of other people in her
story. According to the respondent and the court
of first instance, they are not rational (“logical”),
which means that they are not probable. But
rationality should not and cannot be a criterion

for plausibility. There are many people in the
world whose behaviuor in certain situations is
irrational, irresponsible or simply stupid. If all
people behaved rationally, perhaps none of
them would find themselves in a situation where
they would face persecution. For example, it is
not “rational” (“logical”) to take part in a protest
knowing that the participants in such events are
subject to mass arrests. It is even less “rational”
to take part in such an action after you have
already been arrested during a previous event.
But to what extent does this affect the likelihood
of such actions? Or the assessment of the risk of
persecution? Often people behave in an
irrational but also human way. Paradoxically,
rational reasoning requires taking into account
the irrationality of the object of reasoning. A
narrative of an asylum seeker is a representation
of his or her experiences, not a legal argument.
When appealing to “logic”, it is easy to forget that
the object of the assessment is the life story of a
particular living person and not a logical pattern
of behaviour.

Finally, as regards the alleged “inconsistencies” in
the narrative of the applicant, the SACL notes
that an inconsistency in one part of the narrative
does not in itself negate the reliability of the
other part of the narrative. In other words, the
mere fact that, for one reason or another, a
person has provided inaccurate or false
information on a particular issue does not justify
conclusions as to the accuracy or veracity of the
information he has provided on other issues. In
the present case, the SACL distinguishes
between the narrative of the applicant
concerning the reasons which led her to leave
the country of origin and the departure itself. In
the court's view, the deficiencies in the narrative
of the departure from the country of origin may
be relevant for the assessment of the applicant’s
overall credibility, but there is no basis for
concluding on the veracity of the narrative of the




violence experienced in the country of origin
(prior to the departure), which is the substance of
the application for asylum. In a sense, the court
returns to the question of the identification and
assessment of the individual “material facts”,
reiterating that the investigation must focus on
the facts which form the substance of the
application.
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I1l. COMMENTS BY THE SACL ON THE GENERAL
PRINCIPLES TO BE FOLLOWED WHEN EXAMINING
ASYLUM APPLICATIONS AND MAKING DECISIONS

In addition to the above-mentioned case law of
the SACL, we would like to draw your attention to
a number of the clarifications provided by the
SACL on such general issues as the principle of
good administration and the obligation to give
adequate reasons for decisions, the requirements
applicable to the country of origin information
and the These
clarifications set out general principles which

assessment of evidence.
must be followed when examining and deciding
on applications for asylum and are likely to be
applicable in any given case, irrespective of its
factual circumstances.

In paragraph 41 of its decision of 10 August
2022 in administrative case No eA-3476-
502/2022 the SACL stated:

.41. The Panel of Judges also notes that the
Department is a public administration entity, which
is bound, inter alia, by the principle of good
administration. The principle of  good
administration, the implementation of which in
national law derives from the constitutional
imperative that “public authorities shall serve the
people” (Article 5(3) of the Constitution of the
Republic of Lithuania), requires public authorities to
act with care and diligence in taking administrative
decisions and to ensure that all provisions of the law
are complied with in the administrative procedure
(see, for example, Decision of the Supreme
Administrative Court of Lithuania of 4 May 2022 in
administrative case No eA-2226-502/2022). The
Department, as a public administration entity,
cannot treat the situation of the applicant in a
formal and clichéd manner, as the case deals
with human rights and the right to asylum, one
of the fundamental rights of the individual under
the Charter of Fundamental Rights of the European

Union, and human rights as a general good are

enshrined in the highest sources of law, namely the
Constitution and the Convention for the Protection
of Human Rights and Fundamental Freedoms
(Ruling of the Supreme Administrative Court of the
Republic of Lithuania of 23 February 2022 in
administrative case No eA-1268-822/2022)."

In paragraphs 62-63 of its ruling of 10 August
2022 in administrative case No eA-3326-
525/2022 the SACL stated:

.62. As mentioned above, when carrying out an
investigation in the case of an asylum seeker, the
respondent must assess each case individually,
objectively and impartially in its decision, taking
into account: accurate and up-to-date information
on the asylum seeker’s country of origin, including
the laws and regulations of the country of origin
and the manner in which they have been applied;
the statements made by the asylum seeker and any
documentation in his/her possession, including
whether he/she has suffered or is at risk of suffering
persecution or the acts referred to in Article 87(1) of
the Law, and the information on the previous
asylum applications of the applicant, the itinerary,
travel documents and the reasons for applying for
asylum; the individual situation and personal
circumstances of the asylum seeker, including
factors such as his and his relatives' background,
sex and age, as well as the situation of persons in a
similar situation in the country of origin of the
asylum seeker, in order to assess, on the basis of
the personal circumstances of the asylum seeker,
whether the acts committed or likely to be
committed against him/her could be considered as
persecution or as acts referred to in Article 87(1) of
the Law. The findings and arguments of the
respondent refuting or confirming the above
mentioned circumstances of the investigation
shall be reflected in the decision taken by the
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respondent to grant or refuse refugee status and
subsidiary protection.

63. Therefore,
respondent in the present case, whereby the

the approach taken by the

arguments rebutting the narrative of the
applicant are not presented in the contested
decision of the respondent, but in the procedural
documents addressed to the court, should be
considered critically. It should be noted that the
powers to examine applications for international
protection are vested in the respondent, whereas
the administrative courts are entrusted with the
procedural control of the decisions taken by the
respondent.”

In paragraphs 47-49 of its decision of 3 August
2022 in administrative case No eA-3310-520-
2022 the SACL stated:

.47. The obligation of the state authority, i.e. the
Department, to collect information on the country of
origin stems from the Law and the Description of the
Procedure, the provisions of which must be
interpreted in the context of the objectives of
Directive 2011/95/EU and Directive 2013/32/EU, and
their interpretation in the case law. The duty of the
state authority examining an application for
international protection to collect the country of
origin information is also emphasised in the case
law of the Supreme Administrative Court of
Lithuania (see, e.g., Ruling of 5 May 2021 in
administrative case No. eA-2908-602/2021, etc.).

48. The case law also states that the Department,
to which the

protection is also submitted, must collect and

application for subsidiary

assess information both on the general
prevailing situation in the country of origin of
the asylum seeker and on the place of residence
of the applicant, and must analyse the
information collected in order to ascertain
whether it is safe to return the applicant to the
country of origin, taking into account the region

of the place of residence of the applicant and the

general situation in the country of origin (see,
e.g. Decision of the Supreme Administrative Court of
Lithuania of 4 May 2022 in administrative case No
eA-2213-881/2022; etc.).

49. In this respect, the case law of the Supreme
Administrative Court of Lithuania has clarified that
the information collected by the state authority
examining an application for international
protection, i.e. the Department, on the country
of origin must comply with the essential criteria
established in the provisions of the above-
mentioned laws: all the facts to be assessed
relating to the country of origin at the time of
the decision on the application, including the
laws and regulations of the country of origin
and the manner in which they are applied, must
be taken into account; accurate and up-to-date
information should be obtained from a variety
of sources, such as the European Refugee Fund,
the European Asylum Support Office (now the
European Union Support Agency), the United
Nations High Commissioner for Refugees, and
international human

relevant rights

organisations, on the general prevailing

situation in the country of origin of the
applicants and, where necessary, in the
countries of transit, and such information should
be made available to the officials in charge of
examining the applications and taking decisions. If,
in o particular case of an application for
international protection, it is established that the
country of origin information collected does not
meet the essential criteria which it should meet in
accordance with the abovementioned legislation,
the obligation of the state authority to cooperate
with the applicant for international protection and
to collect the supporting information may not be
regarded as duly fulfilled (see, for example, Decision
of the Supreme Administrative Court of Lithuania of
23 March 2022 in administrative case No eA-1685-

968/2022, etc.)."
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In paragraphs 33-34 of its ruling of 10 August
2022 in administrative case No eA-3537-
502/2022 the SACL stated:

,33. Evidence in an administrative case is all factual
data accepted by the court hearing the case and on
the basis of which according to the procedure laid
down by law the court establishes that there are or
are not circumstances supporting the claims and
counterclaims of the parties to the proceedings and
other circumstances relevant for the fair resolution
(Article 56(1) of the
Administrative Proceedings). The factual findings

of the case Law on
shall be established by the following means:
explanations by the parties to the proceedings and
their representatives, witness statements, expert
statements and expert reports, physical evidence,
documents and other written, electronic, audio and
video evidence (Article 56(2) of the Law on
Administrative Proceedings). No evidence shall have
any pre-determined force before the court. The court
shall assess the evidence in accordance with its own
internal belief, based on a full, complete and
totality of the
circumstances of the case, in accordance with the

objective examination of the

law and the criteria of justice and reasonableness
(Article 56(7) of the
Proceedings).

Law on Administrative

34. In the case law of the Supreme Administrative
Court of Lithuania, the position is taken that the
court’s belief must be based on the examination
and assessment of the evidence in the case that
certain circumstances relating to the subject-matter
of the dispute exist or do not exist. In assessing
the evidence, the court must weigh the
probative value of each piece of evidence and
draw its conclusions from the evidence as a
whole. The court must assess the probative
value of the evidence and must conclude from it
as a whole that certain facts which are the
subject-matter of the evidence in a particular
case do or do not exist. Furthermore, the court
must, in each particular situation, decide on the
sufficiency and reliability of the evidence in the
case, assessing whether there are any
contradictions between the evidence, whether
secondary evidence supports the main evidence,
whether the direct evidence is sufficient, and
whether the secondary facts are consistent.
When assessing evidence, the court must be
guided not only by the rules of evidence, but
also by the laws of logic, the criteria of justice,
reasonableness and fairness (see, e.g., Ruling of
the Supreme Administrative Court of Lithuania of 8
February 2016 in administrative case No A-500-
756/2016; Ruling of 8 August 2018 in administrative

case No eA-4688-415/2018).”
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ANNEX:
SCIENTIFIC RATIONALE FOR DETECTION OF DECEIT (OVERVIEW [1])

People's ability to spot a lie is usually quite poor. On average, both lay people and professionals in
their respective fields successfully distinguish lies from the truth only about 54% of the time, i.e.
only a few percentage points above the 50/50 chance [2]. There are significant individual
differences in people’s behaviour, speech and physiological reactions [3]. Some people tend to
make a lot of movements, others do not; some people are eloquent, others are not; some people
show strong physiological reactions, others do not, etc. Therefore, simple heuristic rules such as
“he does not show emotion, so he is lying” or “he does not talk much, so he is lying” do not work.
Accordingly, in the absence of a common “truth” scale, the detection of deceit requires comparing
the answers of the same interviewee to different questions in the same interview. This is what is
done, for example, in polygraph examinations, but polygraph examinations focus heavily on the
questions asked and there is currently no consensus as to which questions allow for an effective
comparison of answers [4]. Moreover, polygraph examinations are concerned with monitoring
physiological reactions, whereas the verbal (content) part is not covered.

Any detection of deceit, as far as comparing the answers of the same interviewee is concerned,
requires first of all to establish a standard “baseline”, i.e. how a given person behaves when he or
she tells the truth. Deviations from such a “baseline” can then be considered as signs of deceit. In
assessing non-verbal reactions, certain interviewing techniques recommend starting the interview
with a neutral topic [5] or inserting neutral questions into the interview [6] and, by observing the
interviewee's behaviour in answering such questions, identifying his or her “normal” behavioural
pattern, i.e. the “baseline”. However, research shows that establishing a “baseline” by such means
can lead to erroneous conclusions [7], as all people behave differently on topics that are potentially
not likely to have negative consequences for them, and on topics where their fate may depend on
being believed [8]. In other words, the same person behaves differently in different situations.
People react differently: in formal versus informal situations [9]; when they are accused of
something versus when their story is not questioned [10]; and when talking to different
interviewers [11]. Moreover, people’'s behaviour during the interview depends on the topic being
discussed: they will behave differently when talking about sensitive topics compared to neutral
topics [12], or topics that are important to them compared to topics that do not interest them [13].
Finally, behaviour may change over time and this change may occur both in the same interview
[14], and in a subsequent interview [15]. The research [16] evaluated the behaviour of liars and
truth-tellers and found no empirical justification for the non-verbal “baseline” method. In other
words, the distinction between truth and lies based on non-verbal characteristics is not supported
by scientific research and does not constitute a reliable technique to support conclusions on the
credibility of a story. At this point in time, it is unlikely that a reliable method for establishing a
“baseline” of (non-verbal) behaviour in truth-telling will emerge in the near future, as interviewers
often do not know with certainty exactly which details provided by the interviewee are true when
discussing the circumstances relevant to the investigation.
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Verbal lie detection methods face similar problems. In practice, formally defined lie detection
methods such as Statement Validity Assessment (SVA) [17] and Scientific Content Analysis (SCAN)
[18] are used. The SCAN method does not take into account the natural individual differences
between different people at all. The SVA approach recognises these differences and consists of
several steps: Criteria-Based Content Analysis (CBCA) and a Validity Checklist. The CBCA is made up
of 19 criteria identified in the narrative. Finally, the narrative is scored on a scale from 0 (no criteria
identified) to 19 (all criteria identified). The higher the score, the more likely it is that the story is
true. In order to account for natural differences between people, an additional validity checklist is
applied, consisting of factors that could potentially influence the CBCA score, e.g. age,
development, suggestibility, quality of interview. The evaluator must take all these factors into
account and decide whether they can explain the CBCA score. But this assessment is a difficult
task, as some factors are difficult to measure (e.g. the suggestibility of the person), and even if one
is able to do so, it is difficult to assess their exact impact (e.g. the quality of the interview).
Accordingly, the validity check procedure is much more subjective compared to the CBCA part and
may lead to different results depending on the expert who applies it [19]. In summary, the
currently used verbal lie detection methods are not universal and do not allow to distinguish the
truth from the lies with certainty. It should be noted that these are scientifically based methods
that follow well-defined protocols and established criteria. As concerns the distinction between lies
and the truth “by eye”, on the basis of intuition and/or experience, as mentioned above, both lay
people and professionals from the relevant fields show a result that is no more reliable than a
simple 50/50 chance.

In contrast to lie detection based on non-verbal (behavioural) features, the possibility of developing
reliable methods for verbal analysis is more optimistic. In recent years, scholars have devoted
considerable attention to investigating techniques such as cognitive lie detection (consisting of 3
elements: increasing cognitive load, encouraging to tell more, asking unexpected questions) [20],
the verifiability technique [21] and the strategic use of evidence [22]. The reliability of these
methods has been empirically confirmed but their application in practice remains problematic.
These types of methods would be most effective if truth-tellers and liars exhibited genuinely
different response patterns, e.g. if truth-tellers always included more verifiable details than
unverifiable ones, and liars - vice versa, but this is not the case in real life [23]. Research only
confirms that truth-tellers generally include more verifiable details in their stories than liars. The
expert is then left with the question: when are there enough verifiable details to confidently
conclude that a given interviewee is telling the truth? Science does not provide an answer to this
and other similar questions.

In summary, despite the research in this area, there is no reliable formal protocol based on
empirical data that allows practitioners in the relevant fields, including the processing of asylum
applications, to confidently distinguish between lies and truth. Accordingly, any attempts to do so,
especially on the basis of intuition and vague verbal criteria (e.g. “level of detail” [24] and
“consistency” [25]), not to mention the assessment of non-verbal elements, are essentially
speculative and do not serve to support any unambiguous conclusions.
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